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M A TTE R OF: Customs Service Payment of Overtime Pay
in Excess of Limit in Appropriation Act

DIGEST: Incurring obligation for purpose for which
funds are specifically made not available
by appropriation act constitutes violation
of Antideficiency Act. By incurring obli-
gation for administrative expenses to pay
overtime to individual in excess of $20,000,
for which purpose funds were not available
under fiscal year 1980 appropriation act,
Customs Service violated Antideficiency
Act.

The Commissioner of Customs has7)requested our opinion as
to whether the Customs Service's violation of a proviso in its
fiscal year 1980 appropriation act relating to the payment of
overtime pay also constitutes a violation of the so-called Anti-
deficiency Act) 31 U.S.C. § 665 (1976). CThe proviso?3in Question,
which is attached to the appropriation making funds available for
the necessary expenses of the Customs Service,½states3

"ProvidedLThat none of the funds made
available by this Act shall be available
for administrative expenses to pay any
employee overtime pay in an amount in
excess of $20,005_$'

The Treasury Department Appropriations Act, 1980, Pub. L. No. 96-74,
93 Stat. 559, 560.

LSFor the reasons indicated below we conclude that by incurring an
obligation for administrative expenses to pay overtime compensation
to an individual in excess of $20,000 in fiscal year 1980, the Customs
Service has violated the Antideficiency Act .

Overtime pay for customs officers and employees is authorized by
19 U.S.C. § 267 (1976). Under this provision, the overtime compensa-
tion is ultimately paid by the master, owner, agent, or consignee of
the vessel or vehicle which requires the overtime service.
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In fiscal year 198 one customs inspector was inadvertently
permitted to work an over ime assignment which, when added to his other
assignments for the year, entitled him to total overtime compensation
of $20,194.17. The Customs Service paid the inspector for the overtime
assignment, including the $194.17 in excess of $20,000, and was reim-
bursed by the user of the overtime services )

LThe overtime assignment in excess of $20,000 occurred despite
safeguards instituted by the Customs Service to prevent such assignments,
being caused by erroneous calculations of the amount of overtime pay that
had already been earned by the inspector m The Customs Service has not
determined the amount of expenses which it may have incurred in violation
of the appropriation act proviso>(i.e., the administrative expenses of
paying the excess $194.17 in overtime compensation)Lbut estimates that
these expenses were minimal.)

The so-called Antideficiency Act provides that:

"No officer or employee of the United States
shall make or authorize an expenditure from
or create or authorize an obligation under-
any appropriation or fund in excess of the
amount available therein; nor shall any such
officer or employee involve the Government in
any contract or other obligation, for the pay-
ment of money for any purpose in advance of
appropriations made for such purpose, unless
such contract or obligation is authorized by
law. (31 U.S.C. § 665(a).)

This, and similar statutes,

"*** evidence a plain intent on the part of the
Congress to prohibit executive officers, unless
otherwise authorized by law, from making con-
tracts involving the Government in obligations
for expenditures or liabilities beyond those
contemplated and authorized for the period of
availability of and within the amount of the ap-
propriation under which they are made; to keep
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all the departments of the Government, in the
matter of incurring obligations for expendi-
tures, within the limits and purposes of ap-
propriations annually provided for conducting
their lawful' functions, and to prohibit any
officer or employee of the Government from in-
volving the Government in any contract or other
obligation for the payment of money for any
purpose, in advance of appropriations made for
such purpose***." (42 Comp. Gen. 272, 275
(1962); see B-197841, March 3, 1980.)

The provisoiin the Customs Service appropriation act limits the
availability of lunds for the expenses of paying overtime compensation.
In other words,[under the language of the proviso Congress has not ap-
propriated funds for the administrative expenses of paying overtime
compensation to any individual in excess of $20,000 in one year.

When an appropriation act specifies that an agency's appropriation
is not availablelfor a designated purpose, and the agency has no other
funds available ilor that purpose,Lany officer of the agency who authorizes
an obligation or expenditure of agency funds for that purpose violates
the Antideficienc y Act75 Since the Congress has not appropriated funds
for the designated purpose, the obligation may be viewed either as being
in excess of the amount (zero) available for that purpose or as in ad-
vance of appropriations made for that purpose. In either case the Anti-
deficiency Act i4 violated.

The Cotrmiss- jner h1as' -- nclosed a memorandum from the Chief Counsel
of the U.S. Custcms Service giving his opinion that violation of the
appropriation act. prohibition does not constitute violation of the Anti-
deficiency Act. 'In his memorandum the Chief Counsel examines decisions
of the Attorney leneral and of the Comptroller General and states that
the Antideficiencsy Act was-intended only to control deficiency spending
and obligations beyond available appropriations. He concludes:

"We believe ithe Antideficiency Act should be
viewed as r stricting the obligation of funds
which are n t" appropriated and thus not avail-
able, requiting Congress to appropriate funds
in the future to meet the obligation, while not
dealing with the circumstance of the obligation
of available funds contrary to a statutory limi-
tation.***"
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Wetcannot agree with the Chief Counsel's conclusion. In our
opinion e Antideficiency Act prohibits not only expenditures which ex-
ceed the amount appropriated, but also expenditures which violate statu-
tory restrictions or limitations on obligations or spending.

We conclude that by incurring an obligation for administrative
expenses to pay overtime compensation in excess of $20,000 to an individ-
ual the Customs Service has violated the Antideficiency Actf3

Acting Comptroller General
of the United States
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